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) el Td wirarey o1 AW T U
Name & Address of the Appellant & Respondent
M/s. Shah Alloys Ltd.

BIS AR 39 AN AT W AFANT AW HRAT § A IS 59 A_¥ B Uiy gl
AT T e IMRBRY Br fiet a7 GAETor IS IR B AHAT © |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WIRT RGN BT GAET0T S7ae

Revision application to Government of India :

(1) =g SR Yoo AMREH, 1994 B ¥RT A A qEC T¢ A b IR H
AR RT BT SU—YRT & TH URJe & iia JAIETT ey AR |fed, R WRER,
g #arerg, oG fadET, el |4R1e, Shew €9 o+, dug Ar, T8 Aol ¢ 110001 B
B T ARy |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(M o e B e B A ¥ o W w eREm ¥ R IUSTIR A1 3R GREM
F o7 ol OSTIR ¥ R USHIR # Al & W §¢ AF #, A1 Bl AUSHIR a1 HoeR
1% 98 5l eram A a1 B0 woerTR # 8 A1 @) ufear & SR g8 €

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse. »

() e S e B T @ s Pl A R e @ R S g
e HIel TR ICUTEA Jed P RIS B Al F O WG B are” {5 W W wewr 7 i
gl

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

M IR Y B PIar Py R aRG & arey (e a1 e @) Fraia e m
T B |

(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. o ‘
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g oifeW Scued @ Sared Yod @ YT @ oY O SYEI BT ARG Bl TS § MR
U ATSY W 9 ORI UG UM @ qaied  Snged, SUid © g1 UIiNa 9 wHg W AT
a7 ¥ T Sifraw (F.2) 1998 &RT 109 T fFgact fby 71Q &7 |

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) @<" Sara oo (i) FrmmEe, 2001 & Frm o & siava fafide yo= dem
3-8 ¥ <1 ufadi A U ey @ ufy encw T fedfe ¥ AW A9 ¢ AN ge-eiey U
it AT @ S-gl Ul & W SR e A o =iy SWe Wi Widl 8. 6l
T & afeia o 35-3  # FuiRa B & A @ Wgd B W CRIR-6 AT @1 Hf
1 g =Ry |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RRSH 3Mdee & W W6l Hoidl P (@ ad w9l A1 I A B Al Wad 200/~
BN P B Y AR S Herd IGF T g 3 Al & G 1000/~ BT B A B

ST |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

AT o, B ST Yoo UG ware] AdTeliy e @ gfer ardier—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) BT ScET Yob ARTIR, 1944 BT GRT 36— v0dl /35— & feaiier—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) e geaiea & FaRR T ATl WH Gob, D SR Yob TG TR
ardieli =aranfdexer @1 iy fiider Ive wife . 3. 3R, &. q¥A, 718 fqecll & U4

(@)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

@) SafeRad gRET 2 (1) & § A7 AR & fmal $I dle, rdicll & "l ¥ WA
Yo, B SIGT YoH TG WaTHR ey <madeeer (Ree) @ ulem & difse,
IEAGTETE H 3M—20, N Fed FIGCH P8, Hull TR, AEHGEIG—380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) =g SwIed Yo (emien) FrIwmEe, 2001 @ GRT 6 ® IiAid Y9 U3 # FuiRa
fy SR srdiely ~mafieel @ 7% omiid & fIReg omiia fhy 1Y e &1 IR Uil |fgd
TRl ST Yob B AN, T B OART IR SR T GAMAT BIQ 5 ARG I SEH FH & qal
®UY 1000 /— WIF ASI BRIT | ST8f SeAE Yob @ Fi, @ Bl AT MR THT T FAEAT
WYY 5 ARG IT 50 TG T BT Al WYY 5000/ — WK AT BRI | S8l g Yodb Bl A,
TS @1 AT R SR AT SAMAT WY 50 o a7 96 SA1GT § 981 ®9¢ 10000 /— Wi
A BN | &) B Feh6 SR & AF § Wifed 46 Uc & w0 ¥ Hdy & S| I8

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/-. and Rs 10 000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac arlq‘abQVe 50*Lac

respectively in the form of crossed bank draft in favour of Assit. Reglstar of ,a/br?r?:h ofa ny
‘. Q' c} k-

<A
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nominate public sector bank of the place where the bench of ahy nominate public sector bank of
the place where the bench of the Tribunal is situated

B :Q;er- oo e :
(3) T w omw A % @ S H WA B & D S W shew B R B 1 I I
3r Q feur S WY g9 92 B g1 g W 5 e ud ol @ gem @ o zaRefy enfiei
AR B G el AN B41d WRBR DI T A {1 @ €|

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ~oraTerd Yo SRR 1970 T WONRT @ orNfRi—1 & it FEiRd fhu aER
Jq AT AT T AW JARIRY oo miffery & o 4 4 Te @ TP ud W
©.650 U &1 R Yo fTdhe o g ARy |

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1875 as amended.

(5) 7 3R wafde wmal B frdEer we gt Frml @ &R Y eae enefia fsar o @
g‘rﬁ;ﬂg Yoh, DI JWGT Yob T4 FATRR UTelg Aol (@raifafe) Fraw, 1982 #
I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) e e, Fia 3euIs Yo Ta FarE it witrETor (Fede) & i ardet & Al &
FTE 3G YEF AN, 238Y HT URT 39 F Jedtar Recha(@EAT-R) FTATTIH 089088 &
TEAT ) ReATa: o&.0¢ 208y ST FY Racehy sy, $9-y T URT ¢3 & 3fasia Fare< &1 8T sy
1% &, AR fAfae & a8 qd-afy AT F HAfard §, qured B g9 e & et St Y S arell

AT T TR g FUT W R IARF T

S TEUIG Y TS FATHT & Jerera « Afer 0 a0 oo » & Pt anfrer g
(i) arRT 11 § & Haeta Paifa @
(i)  Werde srAT Y W AE e
(i) AT AT AUHAE F RAUA 6 F I & A

— 31t gl I R 5w 4T & wrauTe R (& 2) e, 2014 & 3mees @ qF Rl srltel wifterr &
TAeT Rrarele Ty srsff ud ardfier &Y ARy el gt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores, '
Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D;
(i) - amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(B)(i) &% s.dwR me. 3 3T & TRy 3rfier WRAFROT & THET STgT Yo 37uaT Yo AT 5Us i gt af Af
T 9T 3o 3 10% S[FTART W 3 orgt e qug RyaThiet &Y e 508 5 10% STITeiTe o Y ST Fach O

(6)() In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by M/s Shah Alloys Limited, Block No. 2221/2222, Shah
Industrial Estate, Sola-Kalol Road, Taluka: Kalol, District: Gandhinagar- Gujarat- 382 721
(hereinafier referred as “the appellant™) against the Order-in-Original No. AHM-CEX-003-DC-
21-2016 Dated 05.02.2016 (heréinaﬁer referred to as “the impugned order”) passed by the
Deputy Commissioner, Central Excise, Kalol Division, Ahmedabad-III (hereinafter referred to as

“the adjudicating authority”).

2. Briefly stated the facts of the case is that the appellant is engaged in the manufacturing of
excisable goods falling under chapter 72 & 73 of first schedule to the Central Excise Tariff Act,
1985 and availing the credit of service tax paid on input services under the Cenvat Credit Rules,
2004. A show cause notice dated 15.12.2015 was issued to the appellant for denying input
service credit, totally amounting to Rs.4,50,271/- in respect of input service credit availed on
GTA services on outward transportation and other various inputs services, during the period
from December 2014 to May 2015. The said show cause notice was decided by the adjudicating
authority vide the impugned order, by disallowiiig the input service credit demanded and ordered
to recover the séme with interest. He also imposed penalty of Rs.4,50,271/- under Rule 15(1) of
Cenvat Credit Rules, 2004 (CER).

3. Being aggrieved, the appellant has filed the j)resent appeal on the grounds that the ini)ut
services in question were utilized by them in relation to the activities of business, as
contemplated under Rule 2(1) of CER. For the credit of GTA for outward transportation, the
freight charges incurred for transportation from factory to ICD was for export' and for export,
factory gate is not the place of removal. As regards the other services, the adjudicating authority
has not considered true scope of Rule 2(1) of CER while denying the credit; that the service tax
paid all services were used in relation to manufacture and sale of goods which was legally
admissible; that the admissibility of credit has to be judged from the point of view whether the
input service is in relation to business undertaken by the manufacturer or not and their case all
the activities relating to business were covered under the scope of input service under the Cenvat
scheme. The appellant has relied on various case laws in support their claim. They further stated

that the action of imposing penalty is unreasonable, arbitrary and high handed in the facts of the

present case.

4, Personal hearing in the matter was held on 20.12.2016. Smt Shilpa P Dave, Advocate
appeared for the same and reiterated the contents of the appeal memorandum and submitted

compilation of citations.

5. I have gone through the facts of the case and submissions madé by the appellant. The
issue to be decided in the present appeal is whether the appellant is eligible for taking credit of

service tax paid on input service or otherwise.
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6. As per definitions under Rule 2(1) of CCR; the services which are enumerated in the
inclusive clause of the definition of:'input service' are requifed to have been used up to
"place of removal". Therefore, only activities relating to business, which were taxable
services and used by the manufacturer in relation to the manufacture of final product and
clearance of the final product up to the place of removal would be eligible as ‘input services'.
After the final products are cleared from the place of removal, there would be no scope for
subsequent use of service to be treated as input service. Services beyond the stage of
manufacturing and clearance of the goods canjiot be considered as input services. Thus, for
the purpose of ascertaining the admissibility of CENVAT credit on services, the nature of

service availed should be in consonance with the above parameters.

7. In the instant case, I observe that the appéllant had utilized the input service in relation to
manufacture and clearance of final product for export as well as for domestic sale. The issue
involved in present appeal is no more res- integra, in view of various decisions of CESTAT,
under which the clearance of finished goods for export, “port of export™ has been accepted as

“place of removal” and for domestic sale “factory gate” has been accepted as “place of removal”.

-

8. In the present case, I observe that a show cause notice dated 15.12.2015 was issued to the

appellant for denying input service credit of service tax paid on [1] GTA services on outward

transportation; "[2] Business Auxilliary Services viz. Export Commission service. sales

6] Travel/Air travel

comimission:; rofessional fees:

4] Director qus 51 Courier Fees:

agent; [7] Insurance service: [8] House Keeping Service: [9] Share Transfer service: and [10]

telephone/mobile service for the 2014 to May 2015. However, vide the impugned order, the

adjudicating authority has discussed and denied the credit in respect of [1] GTA services on

outward transportation; [2] Business Auxilliary Services viz. Export Commission service, sales

commission; [3] professional fees:; [4] Director Fees;[5] Courier Fees: [6] Travel/Air travel

agent. In other words, in the impugned order, the adjudicating authority has not discussed the

eligibility/ineligibility of credit on service tax paid on input service viz. [1] Insurance service; [2]

House Keeping service, Share Transfer Service. Telephone/mobile service. In the

circumstances, I only take the issue for discussion, where the adjudicating authority has given his

findings.

9. I observe that adjudicating authority has rejected the credit of GTA service on outward

transportation on the ground that the appellant has utilized the said service in relation to
clearance of final products beyond the place of removal i.e factory gate. While rejecting the
credit he has relied upon the decision of Hon’ble CESTAT in the case of, (1) Ultratech Cement
Ltd reported in 2007 (6) STR 364 (Tri. Ahm); (2) Commissioner of CCX Chennai Vs Sundaram
Brake Linings -2010(19)STR 172; and (3) Maruti Suzuki Ltd — 2009 (240) ELT 641-SC. In
respect of credit taken on other input services, the adjudi:éating authority has held that the
appellant has failed to establish nexus between the services availed by them and manufacture. of

the finished goods.
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10. I.observe that the eligibility of credit of service tax paid on outward transportation,
Business Auxilliary Services viz. Export Commission service, sales commission, professional
fees, Director Fees, Courier Fees, Travel/Air travel agent has already been decided by me, vide
OIA No. AHM-EXCUS-003-APP-020-16-17 dated 25.05.2016 in case of appellant for the
period from April 2014 to November 2014.The instant case is pertaining to the period from

December 2014 to May 2015.

11.  Vide t};e said Order-in-Appeal, in respect of credit of service tax on outward
transportation, I hold that the appellant has utilized the service for export of their goods and this
issue is no more res- integra in view of various decisions of CESTAT, under which the clearance
of finished goods for export, “port of export™ has been accepted as “place of removal”, Further, I
also hold that the case laws relied on by the adjudicating authority are pertains to goods cleared
for home consumption, whereas the present case relates to the goods cleared for export. I further
relied on the decision in the ase of C.C.E., Ahmedabad V/s Fine Care Biosystems-2010 (17)
S.T.R. 168 (Tri-Ahmd.), Hon’ble Tribunal has held that: )

“I find that now the Larger Bench in the case of ABB Limited v. CCE [2009 (15) S.T.R. 23

(Tribunal - LB) = 2009-TIOL-830-CESTAT-BANG.-LB] has held that the expression

‘activities relating to business’ as appearing in the definition of input services, has a wide

import and includes both essential and auxiliary activities of business including outward

transportation. As such, services received for outward transportation of goods fiom the

place of removal has been held to be input services. By applying the ratio of the decision to

the facts of the present case, no infirmity is found in the order passed by Commissioner

(Appeals). 1, accordingly, reject the appeals filed by the Revenue. Stay petition also get

disposed off.”
12.  Asregards the admissibility of credit in respect of Business Auxiliary Service viz. export
commission service, the appellant stated that they had paid commission to sales commission
agent and service sales commission has direct relation to the manufacturing and clearance of
their final products. The adjudicating authority has rejected the credit on the said service on the
grounds that the service provided by such commission agent would not fall within the purview of
the main or inclusive part of the definition of input service as laid down in rule 2(1) of the Cenvat
Credit Rules 2004. The definition under Rule 2(1) of CCR has been amended vide Notification
No0.02/2016 CX (NT) dated 03.02.2016. Vide the said Notification, in Rule 2, clause (1), after

sub-clause (C), the following Explanation has been inserted:-

“Explanation: For the purpose of this clause, sales promotion includes services by way
of dutiable goods on Commission basis”’.

In view of above amendment, the issue regarding admissibility of Cenvat credit of Service Tax
paid on the commission paid to commission agents is no more res-integra and as per the said
amendment the appellant is eligible to avail Cenvat credit on input service paid on commission

paid to their sales commission agent. Now, the question arises whether the admissibility of such

credit shall be effective from the date of existence of notification dated 03, 02 ’)016 or
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CCR, 2004, vide Notification No.02/2016 CE(NT), should be effective retrospectively. I observe
that he said decision was not accepted by the .depérhnent aﬁt:hori’ty and challenged before the
Hon’ble High Court of Gujarat. In the circumstances, I am of the opinion that the matter may be
kept pending till the outcome received from Hon’ble High Court. Therefore, for this particular
issue, I remand the matter to the adjudicating authority to keep the case in call book and decide

as and when the outcome of department appeal received.

13. As regards Proféssional fees, the appellant stated that such fees are paid‘to legal

consultant, accounts consultants, business consultants. I find that services availed by the
appellant is a part of manufacturing or business activities and directly or indirectly linked with

manufacture or business activities. Hence the same is within the ambit of definition of input

service as specified in Rule 2(I) of CER and eligible to the appellant. As regards Director’s fees
the appellant stated that such services are essential for undertaking activities in regard to
pul'cllasé; manufacture and sales of goods and other matters relating to litigation, guidance. The
Director of the company is a paid employee of the company for dealing such activities.
Therefore, the said argument is not tenable.

14. As regard, Courier Service, the appellant has submitted that courier/postage service

utilized by them for delivering documents to the buyers in relation to business activity thus same
is admissible. The activity of sending documents is also a part of business activity, thus courier
service are in the nature of activities relating to businéss because their business of manufacturing
and selling goods could conﬁnue and flourish only if they use courier service. Merely saying
that fhe courier/postage service is not as input service cannot be proper to disallowing the credit.
In this regard, the appellant has place reliance upon the decisions in respect of (i) CESTAT
Order No. A/1194-1195/WZB/AHD/2010 in case of M/s Dishman Pharmaceuticals & Chemicals
Ltd (ii) Order dated 21.04.2011 of Gujarat High Court, in case of M/s Ambalal Sarabhai
Enterprises Ltd. (iii) 2012(280) E.L.T. 453 (Tri. Del.)- Kodak India P. Ltd. (iv) 2012(278) E.L.T.
625 (Tri. Ahmd.)-Parle International P. Ltd. in their favour in this regard. I find that said
judgments support their claim very much. The Hon’ble CESTAT, WZB, Ahmedabad in case of
Tufropes Pvt. Ltd V/s C.C.E., Vapi reported at 2012 (277) E.L.T. 359 (Tri. - Ahmd.) has held

that:-

“2. Learned counsel submits that courier service has been utilized for sending
documents/invoices etc. to various customers other plants and offices and submits that all
these documents/invoices are relatable to the manufacture of the products by the appellants
and therefore credit is admissible. I find that sending documents/invoices to various
customers, other plants, offices is definitely relatable to manufacture and therefore credit is
admissible. The learned counsel relied upon the decision of the Tribunal in the case of
Hindalco Industries Lid. vide Order No. A/2147/WZB/AHD/11, dated 2-12-2011. Since I
find that appellants are eligible for the benefit, the appeal is allowed with consequential
relief to the appellants.”

Accordingly, courier service was directly concerned with in relation prospective customer ‘in
relation to sale of goods manufacture by the appellant and there is no dispute on the fact that this

service was availed by the appellant for the same, hence was in the nature of an input service.
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courier/ postage service. Accordingly, respectfully following the above judgment, I allow the

credit of Service Tax paid on courier/postage service.

15. As regard Travel agent/Air Travel agent, I find that the Hon’ble CESTAT, Principal
Bench, New Delhi in case of Goodluck Steel Tubes Ltd V/s C.C.E, Noida reported at
2013(32)S.T.R. 123 (Tri.-Del.) has held that :-

«“3. Ifind that the issue is no more res integra and stand settled by various decisions. One
such reference can be made to Tribunal’s decision in the case of Commissioner of Central
Excise, Ahmedabad v. Fine Care Biosystems reported as [2009 (16) S.T.R. 701 (Tri.-Ahmd) =
2009 (244)_E.L.T. 372 (Tri.-Ahmd.)] wherein by following the Larger Bench decision of the
Tribunal in the case of ABB Ltd. [2009 (15) S.T.R. 23 (Tri.-LB)], it was held that the air travel
was performed for the purpose of company business. The Service Tax paid on the said air
travel agent service is admissible as credit. As such, I find legal issue stand decided in favour
of the appellant.” : :

16.  In respect of eligibility of credit on service tax paid on inbut service viz. Insurance
service, House Keeping service, Share Transfer Service, Telephone/mobile service, I observe
that the adjudicating authority has not discussed the admissibility/inadmissibility of credit of
such services in the impugned order, though the demand was proposed in the show cause notice.
I find that in a catena of decision, House Keeping service and Telephone/mobile services have
been allowed as input service, therefore, I alléw the samé, however for remaining services, I
would like the jurisdictional Deputy/Assistant Commissioner to pass a speaking order.
Therefore, 1 remand this issue to the adjudicating authority to examine the eligibility and pass a

fresh order after granting principles of natural justice.

17. Regarding penalty under Rule 15(1) of Central Excise Act, 1944, I hold that the question-of
imposition of penalty does not arise where the credit of input service allowed. As regards
the credit not admissible, i.e Director’s fees, I find that there was no malafide intention on

behalf of the appellant to avail the Cenvat Credit wrongly. Accordingly, I set aside the penalty.

18.  In view of above discussion, the appeal filed by the appellant is partially allowed. The

appeal stands disposed of in above terms.

(UMA SHANKER)

COMMISSIONER (APPEAL-I)
Attested

(Mo 1anan/‘/l./§)) “ >

Superintendent (Appeal-I)
BY R.P.A.D

Date: 23/12/2016

To,

M/s Shah Alloys Limited,

Block N0.2221/2222,Shah Industrial Estate,

Sola-Kalol Road, Taluka: Kalol, District: - Gandhinagar,
Copy to:-

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II1

3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
4,

5

The Dy. / Asstt. Commissioner, Central Excise, Division- Kalol, Ahmedabad-III
Guard file.

6. P.A file.
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